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HEI WHAKATAU | BRIEFING

Waitangi Tribunal Review – Establishment Process 

Date: 6 September 2024 Priority Medium 

Classification  In Confidence Tracking Number 49505 

Action sought Date action required by 

1. Agree to iwi engagement on the Terms of Reference:

a. Before the review - Seeking direct input from iwi/hapū into the
Terms of Reference, OR

b. During the review - Directing the Panel to identify priority issues for
iwi/hapū/Māori, OR

c. Alongside the review - Seeking a direct submission from iwi/hapū
for Minister’s to consider alongside the independent review panel’s
report OR

d. Discuss further with Officials

2. Agree to amend Terms of Reference to include at the end of the
consideration for the panel on ‘The extent of the Tribunal’s powers’: to
address contemporary claims.

3. Agree to Te Puni Kōkiri undertaking the appointments process and
providing you with advice on members of the panel in line with your
preferred timeframe, and seeking nominees from:

a. Te Hunga Rōia Māori

b. The National Iwi Chairs Forum

4. Note that Te Puni Kōkiri is working with Crown Law Office to agree an
approach to their involvement in the Review

5. Note that Te Puni Kōkiri is working with the Waitangi Tribunal Unit in
the Ministry of Justice to enable alignment with the Waitangi Tribunal’s
Strategic Review and that advice will be provided on this alongside the
draft Cabinet paper

6. Indicate your preferred timing to the Review commencement:

a. 26 November 2024, OR

b. 9 December 2024, OR

c. Discuss further with Officials.

13 September 2024 

Contact for telephone discussion (if required) 

Name Position Telephone Mobile 1st contact 

Paula Rawiri Deputy Secretary, Policy 

Laine Fisher Policy Manager, Te Pae Tawhiti √

TPK 49505

S 9(2)(a)
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Other Agencies Consulted 

☐ MBIE ☐ MoJ ☐ NZTE  ☐ MSD ☐ TEC  ☐ MoE 

☐ MFAT ☐ MPI ☐ MfE  ☐ DIA ☐ Treasury ☐ MoH 

☐ MHUD ☐ Other  

 
 

Attachments 1. Draft Terms of Reference for a Review of the Waitangi Tribunal  

 

 
 
 
 
 
 
 
 
 
 
 
 

  

☐ Approved ☐ Declined 

☐ Noted   ☐ Needs change 

☐ Seen      ☐ Overtaken by Events 

☐ See Minister’s Notes ☐ Withdrawn 
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6 September 2024
 
 
 
Te Minita Whanaketanga Māori 
 

Waitangi Tribunal Review – Establishment Process 
 
Purpose 

1. This briefing seeks your agreement to the process and timeframes to establish the 
Waitangi Tribunal Legislation Review (the Review).  

2. Our advice recognises the limited time available to establish and complete the Review 
to give effect to the Coalition commitment. At the same time, we attempt to provide 
tangible solutions that recognise the constitutional and sensitive nature of this kaupapa. 

3. Nonetheless, we acknowledge this work will receive a high degree of scrutiny and may 
be subject to litigation.  

Background  

4. The National Party and New Zealand First Coalition Agreement (Coalition Agreement) 
commits to “amend the Waitangi Tribunal legislation to refocus the scope, purpose, and 
nature of its inquiries back to the original intent of that legislation”. 

5. Based on our advice in July 2024, you have agreed to undertake an independent 
focused review of the Waitangi Tribunal legislation to give effect to the Coalition 
Agreement.  

6. The independent focused review will assess whether certain legislative provisions are 
effective in achieving key objectives of the Waitangi Tribunal. The components of this 
are outlined in the attached draft Terms of Reference (version 2.0 is attached as annex 
one).  

Process to Establish the Review 

7. We recommend a three-step process to establish the Review. This is based on similar 
review processes, while recognising the constitutional nature of the Waitangi Tribunal 
and its importance to the effective implementation of Te Tiriti o Waitangi/the Treaty of 
Waitangi.  

8. The proposed process steps would operate concurrently and are as follows: 

a. Finalisation of the Terms of Reference, 

b. Appointment of the Panel Members, and 

c. Commencement of the Review. 
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17. Alternatively, or in addition to this approach, you could look to utilise the October NICF 
to discuss the Review. We can provide you with key messages and generally support 
your attendance should you wish.  

18. We note here the litigation risk related to the Review. This is highlighted by recent urgent 
hearings granted by the Waitangi Tribunal into the Coalition commitments, which 
identified breaches relating to the process prior to policy decisions and the basis for 
policy decisions. Undertaking the Review prior to policy decisions will assist in 
addressing these concerns. However, we recognise that limiting engagement with iwi 
and Māori to the Review process will likely be seen as insufficient in meeting the Crown’s 
obligations.  

Amendments to the Terms of Reference – Te Puni Kōkiri advice 

19. We note the Terms of Reference now includes consideration of ‘the extent of the 
Tribunal’s powers’ and ‘appointment of Tribunal members and relevant matters (e.g. 
term) including officer roles’. We consider that the inclusion of appointments as a useful 
focus that aligns with the focus of the review.  

20. We consider that the review of the Tribunal’s powers will likely focus on the Tribunal’s 
ability to make both binding and non-binding recommendations. We understand, 
anecdotally, that this has been an issue for iwi and hapū also. However, for different or, 
in some cases, contrary reasons to the Crown’s.  

21. We note that considering the extent of the Tribunal’s powers will likely lead to 
examination of the Mangatu case that is currently before the Court of Appeal. This case 
considers both Crown and claimant applications for judicial review on the Tribunal’s 
resumption jurisdiction and its relationship with ongoing settlement negotiations.1 

22. As you will be aware, there will be notable sensitivity on this matter, particularly on any 
impacts of the Mangatu case. The main risk would be a subsequent policy change 
impacting the rights of iwi and hapū to their whenua and leading to further litigation. We 
recommend that the law is provided further time to develop on these matters. 
Accordingly, we recommend providing a refined scope to focus on the binding powers 
for contemporary claims.  

23. We recommend that the wording in the Terms of Reference is added to, to include 
(added words in italic): 

i. The extent of the Tribunal’s powers to address contemporary claims. 

Appointment of Panel Members   

24. We recommend that the independent panel is appointed at the same time that the Terms 
of Reference is agreed by Cabinet. This will streamline the process and enable decisions 
on the Review to be taken as one package.  

25. We recommend that Te Puni Kōkiri provides you with a list of potential panel members 
and chair panel member based on the criteria in the Terms of Reference. We would 
consider our internal networks alongside any potential candidates from your Office and, 

 
1 Ref to Haronga decision. 
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subject to your approval, seek potential candidates from Te Hunga Rōia Māori and the 
NICF.  

26. The inclusion of potential panel members from Te Hunga Rōia Māori recognises the 
need to consider a broad pool of panellists and dual identity of Māori citizens. The 
inclusion of the NICF recognises the partnership with iwi and hapū by further broadening 
the pool of panellists to draw upon.  As result, it will address concerns with legitimacy 
and nature of the Review.   

27. Alternatively, the appointment process could be facilitated by your office with support 
from Te Puni Kōkiri. However, we consider that this would utilise a disproportionate 
amount of capacity within your office and create perception issues.   

Commencement of the Review 

28. The commencement phase of the Review will entail standing up the independent panel, 
activating the secretariat and beginning public communications.  

29. As part of the secretariat approach led by Te Puni Kōkiri, we will work closely with the 
Crown Law Office (alongside other key government agencies). This will ensure that the 
advice and supporting documentation provided to the panel is reflective of a cross-
Government approach. We are in discussions with the Crown Law Office as to the best 
mechanism to ensure they can provide the necessary capacity to support the Review. It 
is likely that we will provide you with a short letter to send to the Attorney General to 
confirm this support. We will confirm this with your Office in the coming week. 

30. We are also in discussions with the Waitangi Tribunal Unit at the Ministry of Justice on 
ensuring alignment between the Review and the Waitangi Tribunal’s Strategic Review. 
We will provide you with advice on any proposed wording on the Strategic Review in the 
Terms of Reference and/or how we will operationalise this alignment as part of our next 
set of advice. Depending on your desired timeframe, this will either be in mid-September 
or early October 2024.   

31. We have also begun work on the communications strategy and approach as well as the 
induction packs for the panel. We will work with your office on these products. This will 
ensure that the Review can proceed in a timely manner.  

Next Steps  

32. We have identified two timing options to enable the Review to commence this calendar 
year. These are outlined in the table below. We recommend we ‘aim’ for timeframe A 
and use timeframe B is a fallback option dependent on any delays in progress.  

33. We propose that the Review aims to commence four weeks after Cabinet agreement. 
The review would be for a minimum of 6 months.  
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b. The National Iwi Chairs Forum Yes / No 

4. Note that Te Puni Kōkiri is working with Crown Law Office to agree an 
approach to their involvement in the Review   

 

5. Note that Te Puni Kōkiri is working with the Waitangi Tribunal Unit in the 
Ministry of Justice to enable alignment with the Waitangi Tribunal’s Strategic 
Review and that advice will be provided on this alongside the draft Cabinet 
paper 

 

6. Indicate your preferred timing to the Review commencement: 

 

a. 26 November 2024, OR Yes / No 

b. 9 December 2024, OR Yes / No 

c. Discuss further with Officials Yes / No 

 

Paula Rawiri 
Hautū, Te Puni Kaupapa | Deputy Secretary, Policy  

 

 

 
Hon Tama Potaka 
Te Minita Whanaketanga Māori 

Date:_____ / _____ / 2024 

 










